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Error to Circuit Court, Accomac County. 

Action by J. W. Downing against the American Railway Ex- 
press Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

Stewart K. Powell, of Onancock, for plaintiff in error. 

S. James Turlington, of Accomac, for defendant in error. 



FOY v. COMMONWEALTH. 
March 16, 1922. 
[Ill S. E. 270.] 
I Criminal Law (§ 1190 (3)*) — Sustaining Objection to Question Not 
Reviewed Where Expected Answer Does Not Appear. — Refusal to al- 
low a witness to answer the question, "What is your religious faith?" 
will not be considered on appeal, unless the record shows what an- 
swer was expected, though defendant claims that his object was to 
show that the witness was not properly sworn. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 597.] 
2. Criminal Law (§ 361 (1)*) — Arraignment or Plea Not Necessary 
in Misdemeanor Cases. — Under Code 1919, § 4889, no arraignment or 
plea of the accused is necessary in a misdemeanor case. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 37.] 

Error to Hustings Court of Portsmouth. 

O. V. Foy was convicted of violation of the prohibition law, 
and he brings error. Affirmed. 

The accused was tried by jury, convicted of violating the pro- 
hibition law of the state, and the judgment under review was 
entered accordingly. 

There are but two assignments of error. 

Frank L. Wilson, of Portsmouth, for plaintiff in error. 

John R. Saunders, Atty. Gen., J. D. Hank, Jr., Asst. Atty. 
Gen., and Leon M. Bazile, Second Asst. Atty. Gen., fo the Com- 
monwealth. 



RUDD v. COMMONWEALTH. 
March 16, 1922. 
[ill S. E. 270.] 
1. Criminal Law (§ 914*) — Denial of New Trial for Refusal to 
Change Venue on Ground that Impartial Jury Could Not Be Obtained 
Not Error, Where Impartial Jury Was in Fact Obtained. — 'Denial of 
motion for new trial for refusal to change venue, under Code 1919, § 
4663, on the ground that a fair and impartial jury could not be ob- 
tained, held not error, where an impartial jury was in fact obtained. 
[Ed. Note. — For other cases, see 2 Va. W. Va. Enc. Dig. 783.] 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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8. Criminal Law (§ 126 (1)*)— Jury (§ 7*)— Proper Remedy for 
Difficulty in Obtaining Impartial Jury in City or County Where Trial 
Is Had Is "Motion for Jury to Be Summoned from Other City or 
County. — .Where the sole difficulty to be overcome in order to secure 
an impartial trial consists in the difficulty in obtaining a jury from the 
city or county where the trial is had, the proper remedy is by motion 
for a jury to be summoned from some other city or county under the 
statute providing therefor, and not a motion for a change of venue. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 781.] 

3. Criminal Law (§ 956 (4)*)— That Impartial Jury Was Obtained 
without Motion for Jury to Be Summoned Elsewhere Is Not Con- 
clusive against Defendant's Right to Change of Venue for Prejudice 
in Community. — The fact that an impartial jury was obtained from 
the city in which the trial is had, and that no motion was made for a 
jury to be summoned from another city, is not conclusive on motion 
for new trial against the defendant's right to a change of venue on 
the ground that the case could not be impartially tried in such city 
because of prejudice existing against defendant. 

[Ed. Note.— For other cases, see 10 Va.-W. Va. Enc. Dig. 433.] 

4. Criminal Law (§ 1150*)— Trial Court Allowed Wide Discretion 
in Matter of Ordering Change of Venue. — The trial court is allowed 
a wide discretion in the matter of ordering a change of venue, and its 
ruling will not be disturbed, unless it plainly appears that the discre- 
tion has been improperly exercised. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 781.] 

5. Criminal Law (§ 134 (1)*)— Defendant's Belief that He Cannot 
Secure a Fair Trial Not Sufficient Ground for Change. — The mere ap- 
prehension of the accused that he cannot secure a fair trial in the 
city or county in which he is indicted, is not sufficient to support a 
motion for a change of venue, but he must establish by independent 
and disinterested testimony such facts as make it appear probable 
that his fears and beliefs are well founded. 

[Ed. Note.— For other cases, see 2 Va.-W. Va. Enc. Dig. 781.] 

6. Criminal Law (§ 134 (1)*)— Evidence Held to Justify Refusal to 
Grant Change of Venue on Ground of Prejudice against Accused. — In 
prosecution for selling ardent spirits, refusal to change the place of 
trial from the city in which defendant was indicted on the ground 
that defendant could not be accorded a fair and impartial trial therein 
because of prejudice against him, held proper under the evidence. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 782.] 

7. Criminal Law (§ 126 (2)*)— Change Not Granted Merely because 
Prominent Citizens Have Raised Fund and Employed Counsel to Aid 
in Prosecution. — The mere fact that prominent citizens have raised a 
fund by private subscriptions and have employed counsel to aid 

•For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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in prosecution of accused, charged with selling ardent spirits, is not 
in itself sufficient ground for a change of venue. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 782.] 

8. Jury (§ 70 (1)*) — Jurors Summoned on Second Venire Facias 
Necessary for Felony Case May Be Used for Misdemeanor Case — 
Where a second venire facias was necessary to complete the panel 
for the trial of a felony case, the jurors summoned thereby could be 
used in the trial of a misdemeanor case, though there were a sufficient 
number of jurors summoned by virtue of the first venire facias for all 
the misdemeanor cases to be tried at the term under Code 1919, § 
4696. 

[Ed. Note. — 'For other cases, see 9 Va.-W. Va. Enc. Dig. 22.] 

9. Criminal Law (§ 1129 (1)*) — Objections to Method of Summoning 
Jury Not Considered. — Objections to procedure by which jury was 
obtained, not covered by assignments of error, will not be considered. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 575.] 

10. Criminal Law (§ 1120 (3.)*)— Refusal to Permit Certain Ques- 
tions to Be Answered Not Considered, in Absence of Record Showing 
What Answers Would Have Been. — The refusal of the court to allow 
certain questions to be asked and to allow witness to answer such 
questions will not be considered, where the answers which the wit- 
nesses would have given is not shown by the record. 

[Ed. Note. — For other cases, see 1 Va.-W. Va. Enc. Dig. 595.] 

Error to Hustings Court of Portsmouth. 

M. C. Rudd was convicted of selling ardent spirits, and he 
brings error. Affirmed. 

S. M. Brandt and R. T. Thorp, both of Norfolk, for plaintiff 
in error. 

John R. Saunders, Atty. Gen., J. D. Hank, Jr., Asst. Atty. 
Gen., and Leon M. Bazile, Second Asst. Atty. Gen., for the Com- 
monwealth. 



WALKER v. COMMONWEALTH. 
March 16, 1922. 
[ill S. E. 274.] 

1. Criminal Law (§ 134 (1)*) — Denial of Motion on Ground of 
Prejudice Not Supported by Evidence Held Not Error. — Where de- 
fendant did not introduce evidence in support of his motion for a 
change of venue on the ground of prejudice against him in the city 
in which he had been indicted, but contented himself merely with an 
oral argument, the court did not err in denying motion. 

[Ed. Note. — For other cases, see 2 Va.-W. Va. Enc. Dig. 782.] 

2. Intoxicating Liquors (§ 236 (4)*) — Evidence Held to Show that 
the Defendant Had Authorized Employee to Sell Whisky. — In prose- 
cution for selling ardent spirits, evidence held to warrant the jury 

•For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



